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Changes in the laws affecting public employees are often difficult to cover in a systematic way, 
since each state has its special rules and concepts, as do many municipalities.  To narrow that 
focus, in preparing this paper we selected cases in which public entities were parties, with a few 
important exceptions, and confined ourselves to decisions of the Courts of Appeal and Supreme 
Court.  We looked especially at cases announcing new rules of either constitutional law or 
policy.  Finally, we included a number of union-related agency cases from California, on the 
theory that many other states end up following, or at least considering, developments in 
California public law in developing their own jurisprudence.   Cases are broken down by subject:  
Discrimination,  Speech, Union, Due Process, Privacy, and Miscellaneous.   
 
I.  Discrimination. 
 
 A.  Race. 
 
  1.  Promotion and testing.  See Lopez v. City of Lawrence, 823 F.3d 102 (1st Cir. 
2016) [police officer promotional tests adopted to increase diversity still had an adverse impact 
on blacks and hispanics, but was still judged to be legal since sufficiently linked to business 
necessity];   
 
  2.  Reverse discrimination/minority preference.  See Bonenberger v. St. Louis 
Metropolitan P.D., 810 F.3d 1103 (8th Cir. 2016) [Jury verdict in favor of white police officer 
plaintiff because his supervisors preferred to promote a black sergeant affirmed]. Compare 
Formella v. Brennan, 817 F.3d 503 (7th Cir. 2016) [white police officer challenged promotion of 
black colleague, but lost the case based, in part, on fact decision-maker was also white, and black 
applicant performed better in the interview portion of the process; no other evidence of racial 
bias against whites].         
 
  3.  Statistics.  Statistics alone can be used to prove intent to discriminate in a 
section 1981 race case, but only if they are statistically significant and essentially exclude any 
other plausible explanation; in this case inadequate.  Burgis v. NYC Dept. of Sanitation, 198 F.3d 
62 (2d Cir. 2015), cert den. 136 S.Ct. 1202 (2016).  
 
  4.  Intent.  Section 1981 requires proof of intentional discrimination, and intent is 
often difficult to prove.  In one case, the fact that Department Chair and other faculty showed 
hostility toward plaintiff was not linked to race.  Fact that plaintiff was hired via an affirmative 
effort to increase diversity weakens plaintiff’s claim that the decision-makers engaged in racial 
hostility in denying tenure.  Haynes v. Ind. Univ., 902 F.3d 724 (7th Cir. 2018).  Accord:  
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Simpson v. Beaver Dam Community Hospitals, Inc., 780 F.3d 784 (7th Cir., 2015) [Black 
physician denied staff privileges based on record showing that the credentials committee found 
him to be disruptive and had a higher incidence of malpractice claims; no indication these 
concerns were race-driven].  
 
 B.  Gender discrimination and harassment.  
 
  1.  New guidelines for public agencies.  The EEOC and DOJ recently addressed 
harassment of employees in State and Local governments.  See EEOC Press Release: 18-1687, 
announcing that the U.S. Equal Employment Opportunity Commission ("EEOC") and the 
Department of Justice ("DOJ") signed a new memorandum of understanding ("MOU") to prevent 
and address workplace harassment in state and local governments.  Similar new programs to 
prevent harassment have been adopted by the Federal Ninth Circuit Court of Appeals, the 
California Judicial Council, and the California State Legislature.  See Paul, From #MeToo to 
#DoBetter, posted on the PPSC website, www.paulplevin.com.   
 
  2.  Disparate Impact.  Strength and agility tests continue to come  under fire.  See, 
e.g., Ernst v. City of Chicago, 837 F.3d 788 (7th Cir. 2016) [reversing summary judgement in 
favor of City in challenge to strength and agility test for paramedics.  98% of males passed, but 
only 60% of females; test was not shown to be sufficiently job related to pass muster].  
 
  3.  Gender discrimination and retaliation.  Female police sergeant twice 
complained of sexual harassment, and was thereafter transferred over 100 miles away from her 
home area, where she cared for her mother.  Held, retaliation shown.  Argument that the decision 
was made by independent decision-makers undercut using the cat’s paw theory; the process for 
her relocation was begun by someone who had blamed her for the hostile work environment in 
the unit.  Mys v. Mich. Dept of State Police, 886 F.3d 591 (6th Cir. 2018).  
 
  4.  Hostile work environment.  Can “pervasiveness” be determined by numerical 
parsing of the frequency of events?  Not in the Ninth Circuit.  County sheriff greeted plaintiff 
with over 100 hugs during a 12 year period, and at least one other unwelcome kiss; hugged other 
females, but not many males.  Error to simply conclude that the hugs were only about one in 
every month and a half; case should be sent to a jury.  Zetwick  v. County of Yolo, 850 F. 3d 436 
(9th Cir. 2017).  This case is consistent with newly adopted rules for litigating HWE cases in 
California state courts, including a finding that summary judgment is “rarely appropriate” for 
adjudication on the papers.  See SB1300 and related bills discussed in Paul, supra.    
 
  5.  Equal pay.  Under the federal Equal Pay Act, but not that of California and 
other progressive states, prior salary history can be used as a “legitimate factor other than sex” to 
justify a salary differential.  See, e.g., Lauderdale v. Ill. Dept of Human Services, 876 F.3d 904 
(7th Cir. 2017).  Further, the comparison of jobs under the EPA to determine substantial 
similarity cannot be based on job pay or classification codes alone, but must be based on an 
evaluation of actual duties.  EEOC v. Port Authority, 768 F.3d 247 (2d Cir. 2014).    
 
  6.  Sexual orientation.  Even though sexual orientation has not yet been 
definitively ruled to be covered by Title VII, gay and lesbian plaintiffs are having success using 
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allied theories.  See, e.g., Franchina v. City of Providence, 881 F.3d 32 (1st Cir. 2018) [lesbian 
plaintiff proved HWE claim against city using the “sex-plus” theory, since she was the target of 
gender-specific insults; no requirement that she had to show that her treatment was different 
from that given to male firefighters (that is, defense showing that males were hazed as well 
rejected).  See also Evans v. Georgia Regional Hospital, 850 Fed. 3d 1248 (11th Cir. 2017) reh. 
den; cert den. 138 S.Ct. 557 (2017) [while rejecting Title VII coverage for a sexual orientation 
claim, court of appeal allowed case to go forward on a gender stereotyping theory].  
 
 C.  Age discrimination 
 
  1.  Stray remarks.  Stray remarks to the effect that it was time for the principal to 
“give it up”—even if attributed to the decisionmaker—was not enough to show age bias.  
Bordelon v. Board of Educ. of the City of Chicago, 811 F.3d 984 (7th Cir. 2016).  
 
 D.  Religious discrimination. 
 
  1.  Establishment clause.  Questions about religious symbols on public lands 
continue to be debated by the courts.  See, most recently, arguments in the Supreme Court in the 
Maryland cross case reported on February 27, 2019.  Similarly, the Court has been more inclined 
than past courts to allow parochial schools to receive federal or state funding or value for goods 
or services that are not directly related to religious mission.  See Trinity Lutheran Church v. 
Comer, 137 S.Ct. 2012 (2017).  Recently the 9th Circuit held that a public school football coach 
was properly suspended when he knelt and prayed at the football field’s 50 yard line in view of 
students and parents immediately after high school games; the rationale was that he was acting 
not as a private citizen, but as a public employee, and thus the religious activity was not 
protected under the Pickering-Garcetti framework.  Kennedy v. Bremerton School Dist., 869 
F.3d 813 (9th Cir. 2017).  
 
  2.  Religion and non-discrimination.  A number of cases both inside and outside 
of employment are testing the clash of the tectonic legal plates of religious freedom and non-
discrimination.  These clashes appear in part in student speech cases.  See, e.g., Apodaca v. 
Trustees of the California State University System, Case no. 2017 CV 1014 L (S.D. Ca. pending).  
More recently the U.S. Supreme Court was asked to rule whether owners of a cake shop could 
refuse to provide services to a gay couple on religious grounds.  Rather than decide the issue 
directly, the Court disposed of the case on other grounds (see discussion of Due Process, 
elsewhere in this paper).  Masterpiece Cake Shop Ltd. v. Colorado Civil Rights Cmssn., 138 
S.Ct. 1719 (2018).  
 
 E.  Disability discrimination. 
 
  1.  Delays related to disability.  Two recent decisions illustrate how different 
outcomes might occur in these cases: 
 
   a.  Hernadez.  Employee missed portions of the probationary period 
because of a serious health issue.  Employer ruled required that at the end of 90 days 
probationary employees be evaluated, and then either be let go or recommended for permanent 



©2019 Paul, Plevin 4 
 

positions.  Plaintiff could not be evaluated because of the leave, and without the evaluation 
couldn’t be given a permanent job; hence, employee was let go.  Held, violation of ADA 
principles.  Employer could have accommodated the disability by simply extending the 
probationary period.  See Hernandez v. Rancho Santiago Community College District, 22 
Cal.App.5th 1187 (2018).  This principle should extend to guide the administration of other 
quantitative qualification standards for other events like salary upgrades and promotions.   
 
   b.  Roberts.  Hiring of new firefighters was to be done on a system that 
treated the applicants in order of their presentation for consideration.  Group of applicants 
entered the pre-hire phase, but were delayed because they could not timely obtain medical 
certifications from their doctors for certain conditions.  Result was that non-disabled applicants 
leapt ahead of them in the hiring line.  They sued for discrimination asserting that the delay was 
because of their disability.  Held, employees lose. To prove discrimination employees had to 
prove they were not hired because of their disabilities, not because of their delayed medical 
certifications.  Roberts v. City of Chicago, 817 F.3d 561 (7th Cir. 2016).  Note how this decision 
seems inconsistent with what might happen in California under Hernandez, supra.   
 
  2.  Other accommodations.  Here are a sampling of important recent decisions on 
accommodation. 
 
   a.  No accommodation if would be futile.  Juvenile detention officer job 
required ability to lift juveniles.  Plaintiff was restricted to lifting not more than 25 pounds.  Job 
terminated.  Plaintiff claimed that more leave and more accommodation was necessary before 
she could be terminated.  Held, summary judgment for County affirmed; no amount of additional 
leave or accommodation would have made any difference.  Scruggs v. Pulaski County, 817 F.3d 
1087 (8th Cir. 2016).    
 
   b.  No ability to quit and sue if desired accommodation not granted. In 
another case, plaintiff asked for a specific accommodation which was denied.  Plaintiff resigned 
while employer was still looking for and at other accommodations.  Plaintiff sued.  Judgment for 
employer affirmed:  Because employer was still looking, plaintiff could not assert constructive 
termination.  Exby-Stolley v. Board of County Commissioners of Weld County, 906 F.3d 900 
(10th Cir. 2018).   
 
   c.  Denial of request to work from home not unlawful.  In Credeur v. 
Louisiana, 860 F.3d 786 (5th Cir. 2017) a state’s attorney asked for the ability to work from 
home for a protracted period.  Request was denied by state attorney general because plaintiff was 
a litigator and needed to be in the office interacting with others in preparing cases.  Held, 
plaintiff loses.  In some cases being in the office is an essential function of the job.  Accord:  
Preddie v. Bartholomew Cons. School Corp., 799 F.3d 806 (7th Cir. 2015) [diabetic teacher who 
had 23 absences during one school year was not a “qualified individual” to do the job, since 
presence was necessary; Whitaker v. Wis. Dept of Health Services, 849 F.3d 681 (7th Cir. 2017) 
[attendance was an essential function of the job in question].       
 
   d.  Timeliness issues.  Summary judgment for City in case brought by 
schizophrenic employee reversed.  Employee terminated for chronic tardiness, brought on by 
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mental health medication that left him groggy in the morning.  Court suggested could be 
accommodated by allowing employee to work later at night or through lunch.  Punctuality not an 
essential function of every job.  McMillan v. City of New York, 711 F.3d 120 (2d Cir. 2013).   
    
   e.  Indefinite leave.  Courts continue to rule that indefinite leaves of 
absence do not have to be granted as an accommodation, but the cases are somewhat fact 
specific.  See Hwang v. Kansas State Univ., 753 F.3d 1159 (10th Cir. 2014) [university rule that 
all leaves are cut off after 6 months applied to plaintiff; contention that the Rehabilitation Act 
required longer periods of time rejected on the theory that almost every job requires presence and 
six months is a long period of time; note that there was no evidence that a short extension might 
produce an incipient return]; Whitaker v. Wis. Dept. of Health Services, 849 F.3d 681 (7th Cir. 
2017) [no showing that employee could return to work at the specified end date]; Moss v. Harris 
County, 851 F.3d 415 (5th Cir. 2017) [no violation by failure to give extended leave until 
plaintiff’s planned retirement date, since purpose of leave is to allow return to work].    
 
  3.  Mental health and outbursts.  Employee with anxiety disorder screaming and 
yelling at work.  Employer has independent assessment done as to whether conduct is likely to 
be repeated in the workplace; assessment answers in the affirmative.  Employee discharged.  
Held, summary judgment for employer affirmed.  Employer was not required to meet the higher 
standard of “direct threat to others”, but could act on the basis of competent medical evidence 
that disruptive behavior was likely to recur.  Felix v. Wisc. Dept of Transportation, 828 F.3d 560 
(7th Cir. 2016).   
 
 F.  Retaliation. 
 
Every retaliation claim has three elements:  Protected activity, adverse action, and causation.  We 
take them in order. 
 
  1.  Insufficient proof of protected activity.  Plaintiff taught and advocated for 
disabled students, claimed her teaching style was superior for reaching them. Held, that is not the 
same as making complaints about illegal workplace or program discrimination.  Frakes v. Peoria 
School Dist., 872 F.3d 545 (7th Cir. 2017).  See also Winfrey v. City of Forest City, 882 F.3d 757 
(8th Cir. 2018) [police officer failed to state retaliation claim; said he felt he was retaliated 
against for “standing up against the city and the major.”  That was not enough to state opposition 
to unlawful practices.  Accord:  Cooper v. N.Y. State Dep’t of Labor, 819 F.3d 678 (2d Cir. 2016) 
[workplace EEO officer lobbied for statewide legal reform; her position was adopted; she later 
claimed termination for proposing this legislative reform.  Held, failed to state a claim; political 
advocacy for better laws is not the same as complaining about illegality.   
 
  2.  Adverse action.  Plaintiff’s internal union grievance was put on hold (in 
abeyance) while she filed and pursued an EEO charge; this is a material adverse action; summary 
judgment for employer reversed.  Watford v. Jefferson County Pub. Schools, 870 F.3d 448 (6th 
Cir. 2017).   
 
  3.  Causation.  Lapse of six months, and presence of abundant cause for dismissal, 
negated causation; court is not to second guess decisions, particularly in academic matters.  
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Burton v. Bd. of Regents, 851 F.3d 690 (7th Cir. 2017).  See, in a similar context, Carvalho-
Grievous v. Del. State Univ., 851 F.3d 249 (3d Cir. 2017) [“but/for” causation required in 
retaliation cases].   See also, in yet another academic case, Ya-Chen Chen v. City Univ. of New 
York, 805 F.3d 59 (2d Cir. 2015) [decision not to renew disruptive professor’s contract was made 
before protected activity; hence, protected activity did not cause the decision, following the 
Clark County v. Breeden “in the works” rule.   
 
II.  Speech. 
 
 A.  Employer. 

       1.  Government speech rights. 
 
Not only individuals, but the government, possess the right to speak.  For two interesting recent 
applications of the government speech doctrine, see:  
 
  a.  Eagle Point Education Association v. Jackson County School Dist. No. 9, Case 
no. 15-35704 (9th Cir 2018).  Here the Ninth Circuit affirmed a grant of summary judgment and 
attorney's fees in favor of plaintiffs in a 42 U.S.C. 1983 action challenging a public school's 
policies prohibiting picketing on school district property, and prohibiting strikers from coming 
onto school grounds, even for reasons unrelated to an anticipated teachers' strike.  District 
defended on the ground, inter alia, that it had rights of speech as the government employer, and 
that it could control the speech on its premises. The panel held that the government speech 
doctrine did not authorize the government's suppression of contrary views, especially since no 
reasonable observer would have misperceived the speech which the school district sought to 
suppress—speech favoring the teachers' side in the strike—as a position taken by the school 
district itself.   
 
  b.  Compare Apodaca v. Trustees of Cal. State Univ., supra, in which the 
university defended its rights to establish and operate student affinity group centers as 
expressions of government speech, in the face of challenges by persons who disagreed with 
portions of the messages being conveyed by the centers.  Pending.  
 
 B.  Individual speech rights. 

      1.  The compelled speech doctrine.  Janus is the most important case in some time 
dealing with free speech rights in public employment.  Janus v. American Federation of State, 
County, & Municipal Employees, Council 31, 138 S.Ct. 2448 (2018). 

Janus held that an Illinois law requiring public employees to subsidize the union, even if they 
choose not to join and strongly object to its positions, violates nonmembers’ free-speech rights 
by compelling them to subsidize private speech on matters of substantial public concern.  The 
U.S. Supreme Court overruled Abood v. Detroit Bd. of Ed., 431 U.S. 209 (1977), which held that 
nonmembers may be charged by a union for activities germane to its duties as collective-
bargaining representative, but not its political and ideological projects. 
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Under the Illinois Public Labor Relations Act (“IPLRA”), employees of the state and its political 
subdivisions may unionize.  If a majority of the employees in a bargaining unit vote to be 
represented by a union, it is designated as the exclusive representative of all the employees.  
Employees are not obligated to join the union, but only the union may negotiate with the 
employer on their behalf as to pay, wages, hours, and other conditions of employment.  
Employees who decline to join the union do not pay full dues, but they must pay an agency fee. 

The IPLRA provides that an agency fee may compensate a union for the costs incurred in “the 
collective bargaining process, contract administration[,] and pursuing matters affecting wages, 
hours[,] and conditions of employment.”  Nonmembers were also charged for activities 
connected to collective bargaining, including “[l]obbying,” “[s]ocial and recreational activities,” 
“advertising,” “[m]embership meetings and conventions,” and “litigation,” as well as other 
“[s]ervices” that “may ultimately inure to the benefit of the members of the local bargaining 
unit.”  The agency fee excludes union expenditures “related to the election or support of any 
candidate for political office.” 

The union categorizes its expenditures as chargeable or non-chargeable to determine a 
nonmember’s “proportionate share;” this determination is audited; the amount of the 
“proportionate share” is certified to the employer; and the employer automatically deducts that 
amount from the nonmembers’ wages.  The total chargeable amount for nonmembers was 
78.06% of full union dues. 

In Janus a public employee refused to join the union representing his bargaining unit because he 
opposed many of its positions, including its positions regarding collective bargaining, which 
employee contended did not appreciate the current Illinois fiscal crisis or reflect the best interests 
of its citizens. 

The majority found that the free speech rights of public employees were substantial, and that the 
union’s arguments why they should have to pay full dues were not compelling.  First, it noted 
that federal employees, postal employees, and public employees in 28 states have exclusive 
union representation without a requirement to pay agency fees.  Second, it noted that avoiding 
“free riders” is not a compelling state interest, and could perhaps be overcome by charging 
service fees for particular services like arbitrations or grievance representation.  What this means 
is that unions can no longer require that an agency fee be deducted from nonmember employees’ 
paychecks to cover their proportionate share of the costs of the unions’ activities “unless 
employees clearly and affirmatively consent before money is taken.”  (They may, however, be 
able to charge a service fee of individual nonmembers for specific activities, and the unions may 
deny nonmembers representation altogether.) 

III.  Union.  
 
 A.  Agency jurisdiction.   
 
In an important decision the California Public Employment Relations Board affirmed that it 
lacks jurisdiction over private party contractors, rejecting a union request that it apply the “joint 
employer” concepts that are being so heavily litigated under the National Labor Relations Act.  
PERB remains of the view that it is bound by statutory definitions of who the employer is, and 
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that it cannot expand those definitions on its own.  Alliance College-Ready Public Schools, 
PERB Dec. No. 2545, 42 PERC para. 76.     
 
 B.  Bargaining.   
 
The California PERB was recently faced with two important challenges, one new, and one old: 
  
  1.  Changes in pensions or terms of employment by approved public election 
initiatives.  In two recent cases, PERB concluded that changes in terms of employment adopted 
by voters may not be legal if done in a way to circumvent the mandated bargaining process.     
 
   a.  Pension reform:  Boling.  The City of San Diego has long faced a 
substantial projected shortfall in funding its pension obligations to City employees.  After failing 
to achieve meaningful concessions from its unions, a citizens’ group was formed to put pension 
reform on the ballot.  It drafted a reform initiative, which handily passed.  City unions filed 
unfair charges, claiming that the mayor’s involvement with and endorsement of the petition 
invalidated the outcome.  PERB agreed, as did the California Supreme Court.  See Boling v. 
PERB, Cal. Supr. Ct. Case No. 5242034 (2018).  The Court held that the City had a duty to meet 
and confer over the proposed charter amendment before it could be placed on the ballot.  The 
City has applied for certiorari.   
 
   b.  ADR reform:  San Francisco.  A similar result occurred in City & 
County of San Francisco, PERB Dec. No. 2540-M (2017).  There the City and County supported 
a ballot initiative, Proposition G, which substantially altered the way impasse would be handled 
under the City Charter, as well as procedures for dealing with side letters and past practices.  The 
decision rested, in part, on the notion that by changing interest arbitration rules, and eliminating 
the binding effect of side letters and past practice, the City violated its duty to bargain, making 
these changes illegal unilateral changes.  
 
  2.  Unilateral subcontracting:  Bellflower.  In a similar vein, PERB held that a 
District violated the law when, after the expiration of a CBA covering its bus drivers, it 
unilaterally adopted a policy of paying parents $25 per day if they drove their children to and 
from school.  Rather than viewing this as a permissible management right, or self-help, PERB 
viewed it as an illegal sub-contract of unit work under the NLRB’s Fibreboard doctrine.  
Bellflower Unified School District v. PERB, Case No. B288594, ___ Cal.App.4th ___ (Cal. Ct. 
of Appeal 2018). 
  
 C.  E-mail, access and information.   
 
A series of PERB decisions defined employee and union complaints in the area of 
communications with members and potential members.  
 
  1.  Use of E-mail systems.  In a trio of decision the Board addressed use of 
employer-provided e-mail systems for union business.   
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   a.  Employee use.  Recognizing that “e-mail is a fundamental forum for 
employee communication in the present day, serving the same function as faculty lunch rooms 
and employee lounges when the EERA was written,” the Board concluded that except in special 
circumstances employees have a right to access and use employer e-mail systems for union-
related communications (adopting, and expanding on, the NLRB’s 2014 Purple Communications 
ruling).  See Napa Valley Community College District, PERB Dec. No. 2563 (2018).  
 
   b.  Union use.  Under California law, unions have a similar right to use 
employer emails to send out communications to membership or covered employees about union 
business, as a result of specific statutory language.  See Gov’t Code Sec. 3543.1 (b).  However, a 
union cannot direct that the employer send out messages on its behalf.  Los Angeles Unified S.D., 
PERB Dec. No. 2588-E (2018).   
 
   c.  Limits on employee use?  In Chula Vista Elem. School District, PERB 
Dec. No. 2586-E (2018), a teacher sent message to all teachers on district e-mail criticizing the 
union president and HR director for having conflict of interest.  The District superintendent 
ordered an investigation of whether this constituted misuse of the employer’s system, and/or 
defamation.  Teacher filed and unfair practice charge, claiming a protected right that was 
sufficiently related to wages, hours and working conditions.  The Board agreed; unless 
maliciously untrue, the teacher’s statements were protected since they related to the rights of 
employees.   
 
  2.  Rights of physical access.  Recognized employee groups have long had a right 
of access to the non-private areas of a public workplace.  But what about unrecognized union 
organizers?  In County of San Bernardino,  PERB Dec. No. 2556-M (2018), PERB held that 
they, too, enjoyed similar rights of access, since in both cases the right derives from the 
employees’ right to receive information.    
 
  3.  Requests for information.  Continuing a long line of cases supporting 
employee and union rights to information, PERB held that any unreasonable delay in providing 
information is an unlawful refusal to bargain.  See Turlock Unified School District, PERB Case. 
No. 2543 (2017).  The Board also held that partial compliance is not a defense, and that after an 
initial response that is incomplete the requesting party does not have to ask again for the duty to 
provide a full response to be actionable.  A bill was recently introduced by State Senator Ben 
Hueso to codify this holding.  
  
 D.  Employer rights of free speech, or to limit union speech. 
 
In several related cases the Board continued to restrict employer rights to speak, or limit in any 
appreciable way speech made by unions or employees, making clear that in the public sector 
employer speech rights a more restricted than in private employment. 
   
  1.  Employer speech standards.  While purporting to adopt the federal standard for 
permissible employer speech, the PERB test is actually quite a bit more restrictive than the 
NLRB test.  Under the NLRB, employer speech will be found unlawful only if it contains a 
threat, or a promise of benefit.  Under PERB, employer speech will be unlawful if it “harms or 
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tends to harm, employee rights.”  See City of Oakland, PERB Dec. No. 2387-M (2014).  Further, 
PERB measures “harm” by taking into account the subjective reactions and sensitivities of the 
hearer, rather than using an objective standard of threat or promise, though the subjective 
reactions of the hearer are not per se controlling.     
 
  2.  Employer rules banning certain union insignia.  In the Fresno cases, the issue 
was whether the employer Courts could bar courtroom employees from wearing union buttons or 
insignia while on duty. PERB initially ruled that such a rule was an unlawful interference with 
employee rights.  A State court of appeal disagreed, holding that public confidence in a neutral 
judicial system was undermined by a rule allowing pro-union insignia.  See Superior Court of 
Fresno Cty. v. Publ. Employment Relations Bd., No. F075363, 2018 WL 6583386 (Cal. Ct. App. 
Dec. 14, 2018), pet. for hrg. pending.   
 
  3.  School District policy barring pickets on or near the schoolyard.  In 
anticipation of a strike an Oregon school district adopted a rule forbidding picketing on school 
premises, and prohibiting picketers from entering any school premises.  At the same time the 
District designated an area near school property that could be used for picketing, following a 
public forum analysis.  The District also sent letters to strikers telling them they would not be 
allowed on the property during a strike.  All of these actions would arguably be legal under 
private sector labor law.  However, in a civil rights suit under 42 U.S.C. sec. 1983 the court ruled 
in favor of the plaintiffs, finding that the speech rights of union members had been infringed.  
Eagle Point Educ. Ass’n v. Jackson County School Dist. No. 9 (9th Cir. 2018).  The Court found 
the policies were too broad to be permissible restrictions governing speech in non—public 
forums, and were not content-neutral in any event. The School Board’s effort to defend its 
policies as “government speech”—that is, its right to tell its side of the story on its premises – 
was rejected.   
 
IV.  Due Process.   
 
 A.  No automatic property right in public employment.   
 
In Palm v. Los Angeles Department of Water and Power, 889 F.3d 1081 (9th Cir. 2018), a 
permanent employee was promoted into a supervisory position, contingent upon successfully 
completing six months of probationary training.  After five months, employee was returned to his 
former position without notice or hearing. Employee sued, claiming that as a permanent 
employee he had a due process (Skelly) right to notice and an opportunity to be heard before he 
could be deprived of his supervisory position.  The court disagreed; since he was a probationary 
employee in the supervisory job, he had no property right to it; his permanent status in the lower 
job did not create permanent status (and due process rights) in a probationary promotion 
appointment.  
 
 B.  Due process right to an unbiased state agency investigation.   

In Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, 138 S.Ct. 1719 (2018), 
plaintiffs challenged the refusal of the owners of a cake shop to create a wedding cake for their 
upcoming gay marriage.  Owners declined on religious grounds; their sincere faiths condemned 
homosexual practices, and they felt a moral obligation not to enable such practices. The 
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Colorado Civil Rights Commission investigated the charge, and did so with what the Court 
concluded was evident hostility to religion. As such, the findings of the agency were in violation 
of the state’s obligation of religious neutrality under the free exercise clause of the First 
Amendment, as applied to the states through the Fourteenth Amendment.  While normally the 
religious preferences of owners of a place of public accommodation are not a license to refuse 
service on religious grounds, the agency hostility amounted to a violation of the owners’ separate 
rights to equal and fair treatment under the anti-discrimination law.  

V.  Privacy. 
 
 A.  Police officer misconduct investigations.   
 
A new California law requires disclosure of complaints and investigations of officers for sexual 
harassment or sexual assault, and other claimed acts of illegality.  See SB 1421, amending the 
Peace Officers’ Bill of Rights Act.  On Friday, March 1, a Superior Court judge ruled the law 
applied retroactively.  
 
 B.  Sexual harassment.   
 
A series of new laws in California that apply to both private and public entities now forbid 
confidentiality agreements in connection with the settlement of claims of sexual harassment or 
sexual assault.  See Paul, supra.  Public agencies such as the California Legislature and state and 
federal judiciaries are simultaneously overhauling their sexual harassment and prevention 
mechanisms.  One bill, SB 1300, also calls for bystander training, and non-supervisory training 
as well.    
 
 C.  Romance and privacy.   
 
Care should be taken in evaluating romantic relationships in public sector workplaces.  In Perez 
v. City of Roseville, 882 F.3d 843 (9th Cir. 2018), a married female subordinate probationary 
employee was terminated for having an affair with another married officer.  In terminating her, 
her superiors expressed moral disapproval of the affair.  She sued, claiming violations of her 
constitutional rights of privacy and intimate association.  The Ninth Circuit found sufficient 
issues of fact to warrant that the matter be tried to a jury.  Mere invocation of the vague “conduct 
unbecoming of an officer” standard was not enough to justify the invasion of the constitutional 
rights.  
  
VI.  Miscellaneous. 
 
 A.  Antitrust.   
 
While states may be immune from anti-trust liability under federal law, lesser public entities are 
not.  In Chamber of Commerce of the United States of America v. City of Seattle, 890 F.3d 769 
(9th Cir. 2018), the City of Seattle had created via ordinance a structure that allowed collective 
bargaining between drivers and platform companies like Uber and Lyft.  The city correctly 
assumed that such an ordinance would not be preempted by the National Labor Relations Act, 
since the drivers were nominally independent contractors.  But as independent businesses, the 
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ordinance allowed collusion between owners and businesses to set some prices and benefits.  
That collusion is allowed under federal anti-trust laws where employers jointly bargain with a 
single employee representative, but since the NLRA did not apply, the anti-trust exemption was 
unavailing, and Seattle’s effort was found to violate the federal Sherman Act.     
 
 B.  Whistleblowers.   
 
While being a whistleblower entitles an employee to freedom from retaliation because of that 
activity, it does not amount to a license to be insubordinate, arrogant or rude. In Duggan v. 
Department of Defense, 883 F.3d 842 (9th Cir. 2018) the whistleblower called his supervisor 
“arrogant” and dangerous; criticized his management decisions and skills, and was all around 
rude and arrogant.  The Ninth Circuit held that an employer is entitled to “basic civility” from its 
employees, and the protection for whistleblowers does not eliminate that responsibility.   
 
 C.  Retirees.   
 
Three recent cases are of note.   
 
  1.  Are retirees covered by the ADEA and FEHA?  One school of thought, and 
line of cases, said no, on the theory that those laws only cover employees, and by definition 
retirees are no longer employees.  But in Harris v. County of Orange, 902 F.3d 1061 (9th Cir. 
2018) the Court found otherwise, at least as to public employees, holding that both statues 
prohibited discrimination against retirees as well as active employees.  That said, however, the 
Court recognized that by definition retirees are older workers, and that they may be treated 
differently than other employees as a group.  Thus, the employer was free to make adjustments in 
copays for the retired group, and not for its current employees, since the two could not be 
compared, without being accused of age discrimination.   
 
  2.  May retiree rights be changed by initiative?  Not without meeting and 
conferring with current employee representatives, even though those current representative do 
not represent the retirees.  See Boling, supra.  
 
  3.  May retiree pensions be adjusted after they retire?  In an important case 
announced on the day of this writing (March 4, 2019), the California Supreme Court held that 
under the constitution public employees are entitled to a reasonable pension, and it declined to 
overrule the so-called “California Rule”, which states that a pension once granted cannot be 
reduced.  However, the Court held that certain pension-related programs, like those allowing “air 
rights” (that is, the ability to buy additional pension credits with cash), can be eliminated.  See 
Cal Fire Local 2881 v. CALPERS, Case No. S239958 (March 4, 2019).    
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